One of the frontlines of the so-called war on terrorism is the legal one: those responsible "must be brought to justice". 5 What follows is an attempt to envisage the path this legal battle might take. 6 The main actor in this legal fantasy is Osama Bin Laden. Suppose he were to surface in Europe one of these days, say in Germany. He had managed to escape Tora Bora and the Afghan-Pakistan border long ago and, after much wandering along drug and migrant trafficking routes had ended up in Europe. He has assumed a new identity, built a new life inside the Fortress Europe, but as restrictions on the level of pressure that may be exerted on captured Al-Qaeda suspects are lifted, the intelligence agencies of the West -now cooperating like never before -gain information as to his whereabouts. 7 He is in Germany. Since the Security Council has declared that the attacks of September 11 constituted a threat to international peace and security, 8 and although the German Government has not been allowed an insight into the evidence against Bin Laden, it is willing to accept that he is the mastermind behind the attacks. Germany's border control officers arrest Bin Laden as he attempts to flee the net encircling him. By doing so, Germany also fulfills its duty as a loyal member of NATO, as Article 5 of the NATO-treaty has been invoked. How could this highly implausible story continue?
According to the rule of law, the German Government could not immediately put Bin Laden on a plane to the United States -washing their hands of a most embarrassing detainee -but must hold him in custody in a safeguarded penitentiary awaiting a request for his extradition. Although there are a number of extradition treaties between the US and Germany, a request by the US Government for Bin Laden's extradition would not in fact be so simple a thing. Germany is a state party 5 EDWARDS, supra note 3. 6 When this paper was first conceived the courts had yet to provide guidance as to the course they intended to follow; the recent days of course have seen the German courts make their mark in the war on terror gratifyingly similar to the lines envisaged here. See Infra note 15. Criminal Justice after 9-11: ICC or Military Tribunals to the European Convention on Human Rights (ECHR) and to its Protocol VI, which forbids the administration of the death penalty. 9 These commitments on the part of State Parties to the EHCR played an important role in a case that took place some time ago. 10 An American NATO-serviceman stationed in The Netherlands had killed his wife in The Netherlands and had been arrested. The US requested his extradition based on the NATO-Status Treaty. That Treaty gives primary jurisdiction to the sending State for this crime. 11 To prevent his extradition to the US, he successfully appealed to The Netherlands' obligations under Protocol VI, Art. 1 to the ECHR: "The death penalty shall be abolished. No-one shall be condemned to such penalty or executed." That State Parties of the ECHR cannot extradite those in their detention to trial in countries where they are likely to face torture or inhuman and degrading treatment has been a mainstay of the Council of Europe legal order since the now-famous Soering judgment. 12 Bin Laden's lawyers naturally call upon this important precedent. Additionally, it is argued that it is highly unlikely that their client will face a fair trial after all that has been said about him in the media. Article 6 of the ECHR requires that: "Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law" -a stipulation, it is alleged, that the US Government could not fulfill; even outside the US it is now received opinion, endlessly repeated, that Bin Laden and Al-Qaeda planned and carried out the 9/11 attacks. Finally, his lawyers argue that since September 11 th the standard of civil liberties in the US has deteriorated significantly: hundreds of people are now detained without trial (contrary to the right of habeas corpus) 13 and the confidentiality principle between lawyer and client -so integral to the integrity of the justice system -is no longer respected, as such conversations and correspondence are now intercepted. 14 In fact, there are a number of interesting terror related extradition cases currently underway, highlighting the difficulties regarding extradition of suspects from Germany to the US. 15 According to the thought experiment, the German courts show themselves fairly immune to political pressure, whether from the German Government or from the European Union eager to rebuild bridges with the US. And in the light of the above, it is fair to suppose that the request by the US for the extradition of Bin Laden would be refused. The German Government cannot but obey the ruling of the court and ends up with Bin Laden in its custody. So, what next for the world's most infamous terrorist?
C. Scenario One: ICC Let us imagine that the German Government turns to the International Criminal Court (ICC), in an attempt to see Bin Laden charged with crimes against humanity. The German authorities argue that the 9/11 attacks fit exactly the definition of Article 7 of the Rome Statute: "Crime against humanity means murder when committed as part of a widespread or systematic attack directed against any civilian population" 16 and as anticipated by Article 14 (1) of the Statute. 17 This description of the crime would fit the rhetoric of President Bush himself, that the attacks on his nation constituted an attack on civilization itself. Moreover, in his taped addresses to the world, Bin Laden has repeatedly called for an attack on all Americans without prejudice. 18 For such crimes was the ICC established.
14 Provisions of the Patriot Act and the changes it brought are considered in more detail below. 15 16 In this respect, one can allege that the 9/11 crime falls into the same category as the assasination of 8,000 Kurdisch civilians in Halebja in 1988 or that of 7,000 Muslims in Srebrenica in 1995, to mention only a couple of examples. It almost goes without saying that so far states have been far more efficient in the killing of innocents than any terrorist organisation. That Bin Laden should be tried on the charge of crimes against humanity is also suggested by G. ROBERTSON, CRIMES AGAINST HUMANITY -THE STRUGGLE FOR GLOBAL JUSTICE 507-510 (2d ed. Harmondsworth 2002). Criminal Justice after 9-11: ICC or Military Tribunals If the German Government chose to turn Bin Laden over to the ICC, it would opt for a court that was established by the Rome Statute, signed by 120 states (now 139) in 1998 and thus reasonably representative of the international community as a whole. The treaty establishing the ICC came into force, however, only in July 2002, following ratification by 60 states (now 92). To be sure, the ICC has no retroactive force and can only try new cases. In this thought experiment, the German Government holds that the principle of nulla poena sine lege is nonetheless respected as although the attacks predate the establishment of the court, the statute itself had already been signed. 19 In addition, the German Government maintains that the crimes with which Bin Laden is charged were already, prior to the Rome Statute, illegal under international law. The definition of crimes against humanity, over which the ICC now has jurisdiction, was found in existing positive law, such as treaties (the Genocide and Geneva Conventions), precedents (decisions and rules of the Nuremberg-and Tokyo-tribunals, and those of the more recent Yugoslavia-and Rwanda-tribunals), customary law and prevailing legal opinion (what some would call 'natural law'). Often, as in the Eichmann trial, 20 the issue of an international court has been raised in relation to crimes against humanity. With the high profile trial of Bin Laden, the ICC would have the opportunity to establish its reputation. Germany turns over Bin Laden to the ICC in the Dutch city of the Hague, which prepares to host the first major international trial of the 21st century. 21 The difficulties connected with an extradition to the US, such as the likely imposition of the death penalty and the near-certainty of a lack of fair trial and due process are thus resolved. But a new major problem arises. It is unclear whether the ICC has jurisdiction, since it does not have universal jurisdiction automatically. There 
are a number of grounds upon which the ICC can try a case (Art. 13), for example, where the Security Council demands prosecution in its powers under Chapter VII, where a State Party refers a case and where the prosecutor initiates his or her own investigation. However, admissibility is governed by the principle that the national state of the accused or the state where the crime took place has the right to investigate and try the suspect first; the ICC thus has jurisdiction only if the state of which the suspect is a national fails to prosecute 22 -being either unable or unwilling -, or if the state within whose territory the crime is committed waives its jurisdictional rights (Art. 17(1)(a)). It is unimaginable, even in this flight of fancy, that the countries involved will defer their own jurisdiction in favor of the ICC. The decision of Saudi Arabia in 1994 to strip Bin Laden of his nationality has apparently left him stateless 23 and it is unlikely that any state will claim Bin Laden as one of its nationals in order to give the ICC jurisdiction. Nor is it conceivable that the state in which the crimes were committed would waive its jurisdiction. The US, as is well known, opposes the ICC vigorously. 24 Moreover, the US veto on the Security Council ensures that this body will not make the appropriate request granting the ICC jurisdiction.
Yet, the Court can determine that a state is unwilling or unable to try a suspect and waive the principle of complementarity, where it judges that national proceedings "were not or are not being conducted independently or impartially" (Art. 17(2)(c)). It is highly unlikely, however, although not inconceivable that the Court would, on the same grounds that gave the German courts such cause for alarm, hold that the US could not offer Bin Laden an independent or impartial trial and assert their own jurisdiction. Such boot-strapping is not unusual for international tribunals; the International Tribunal for the Former Yugoslavia (ICTY) had to face similar hurdles 22 Robertson, supra note 16, at 350. This is the principle of complementarity. 23 The story of the Saudi authorities stripping Bin Laden of his citizenship was carried by the BBC. 24 Even though many argued that it is exactly the principle of complementarity that "offers a greater protection to American personnel than current international practice and/or status of forces agreements that uphold a sovereign nation's exclusive jurisdiction to try and punish offences committed by persons of any nationality within its borders", United Nations Association of the United States of America, http://www.unausa.org/dc/advocacy/iccfact.htm. In connection with this, this principle would also render obsolete the notorious and at first secret appendix B (granting immunity to NATO personnel from any form of arrest) to the unsuccessful Rambouillet-negotiations preceding the Kosovo war. Criminal Justice after 9-11: ICC or Military Tribunals in Tadic, 25 and successfully answered the questions about its jurisdiction.
Moreover, the German Government argues that the US Government should be consistent: having supported the ICTY, it must support the ICC as well. Prima facie, this might seem a weak argument, but the attacks of September 11 th and the continuation of horrific attacks on civilian populations around the world underline the necessity of ongoing international cooperation, not only as far as information and intelligence sharing are concerned, but also in the field of criminal law. If the Bush administration explicitly states that it considers these attacks to constitute a crime against humanity, it should, so it is argued, allow those accused of masterminding the attacks to be tried by humanity. Moreover, it is worth noting that Al-Qaeda is accused of more crimes than those committed in New York and Washington. As the whole of the international community is increasingly affected, the US cannot claim precedence over the rights of other countries to try the network's mastermind and the truly international scope of Al-Qaeda's reach means that the ICC is again the only place where justice for all their victims can be done.
Germany is determined to see that such justice be done and hands Bin Laden over to the ICC in The Hague, relying upon the Dutch Government's commitment to international law despite the difficulties this may cause them. In 2000 the US passed the so-called 'The American Servicemembers' Protection Act', designed to protect "US military personnel and other elected and appointed officials (…) against criminal prosecution by an International Criminal Court to which the US is not a party". 26 The Act authorizes the president "to use all means necessary and appropriate to bring about the release of US personnel or other parties held by the ICC" (Section 8 a). Accordingly, were the Court to claim jurisdiction on the grounds suggested above, it is not beyond the bounds of imagination to foresee a US raid on The Netherlands to free our suspect from the captivity of the ICC were the wishes of the US Government to be disregarded. 27
Criminal Justice in the US Post-9/11: General Situation For Bin Laden to find himself in the custody of the Americans, any number of events may have occurred. Imagine that German state officials do not respect the rule of law. Either the authorities hand Bin Laden directly over to the Americans, perhaps to the US troops stationed in Germany, or, more shockingly, decide that political and not legal arguments must prevail and put him on a plane to the States in contravention of the ruling of it's own courts. 28 Whichever route he has taken, Bin Laden is in US custody, facing trial in a criminal justice system that has changed radically over the course of the last few years. 29 The principal changes can be summarized in three categories: measures in relation to domestic security, measures concerning the treatment of suspects of terrorism -this category consisting mainly of detainees taken into captivity during the Afghan war -and finally the institutionalization of military commissions or tribunals, most likely to be charged with trying Bin Laden.
I. The domestic legal system
In Bush's legal war against terrorism, the most important change on the domestic front is the 'USA Patriot Act' (2001), an acronym for 'Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism'. 30 This act aims to enhance domestic security and does so by introducing more than 1000 provisions concerning surveillance procedures on all kinds of international money transactions, border control, criminal laws against terrorism, and information coordination.
At the core of this Act stands a broad definition of 'terrorism' targeted specifically at non-US citizens. It gives greatly enhanced powers to both domestic law enforcement and domestic and international intelligence agencies, and eliminates the checks and balances that previously gave the judiciary the opportunity to review the operation of such powers. If the attorney general has reasonable grounds for suspecting an alien of terrorism or aiding terrorism broadly defined, he may detain 28 Possibly using the slogan: "Fac et excusa" (act first and justify later), as, for instance, cited by I. Kant, Perpetual Peace -A Philosophical Sketch, in KANT'S POLITICAL WRITINGS 120 (H. Reiss ed., Cambridge UP 1970). Moreover, for the German government's 'disappointed' reaction to the FCC's ruling on Mounir El Motassadeq's case, see http://www.bundesregierung.de/-,413.616894/pressemitteilung/SchilyEntscheidung-ist-zu-bed.htm. 29 See also W.E. Scheuerman, Rethinking Crisis Government, in 9 CONSTELLATIONS 492-505 (2002). 30 New anti-terrorist legislation has also been implemented in countries like the UK, France and Germany, and in the EU as a whole. On Britain's detention camp under this legislation, see http://observer.guardian.co.uk/waronterrorism/story/0,1373,1106664,00.html. Criminal Justice after 9-11: ICC or Military Tribunals that person for seven days without any charge. If he then finds 'the release of the alien will threaten the national security of the United States or the safety of the community or any person,' this detainee may be held in custody for a much longer period, indeed, indefinitely. As a result, newspapers report regularly upon the detainment of several hundred of people by the US Justice Department without conviction or based on minor charges unrelated to terrorism. 31 Thus, as an alien under the Patriot Act, it is suggested that Bin Laden might be subject to indefinite detention without trial, held incommunicado, at the direction of the attorney-general.
The most important argument in favor of such legislation as the Patriot Act says that the protection of individual rights, like liberty and privacy, cannot come at the cost of the safety of society as a whole. The attacks of September 11 th suggested the need to find a new balance between basic rights and security, the latter being the prime objective of the leviathan. The US Constitution, along with certain rights guaranteed to all individuals, 32 should not become a suicide pact. Securing the homeland, following such reasoning, justifies the enhancement of the executive's powers and the corresponding reduction of the procedural rights of alleged criminals.
In his important series of articles examining the state of this balance post-9/11, Ronald Dworkin acknowledges the importance of security, yet argues that it is misleading to speak of finding a new balance between risks and rights, between security and liberties. The question is not where our interests lie, he writes, but what justice requires. As a principle, government must treat everyone as of equal status and with equal concern, since every human life has a distinct and equal inherent value. 33 This requires that a system of criminal law shall treat all equally in equal cases. If the system denies to one class of suspects rights that it considers essential for others, it acts unfairly. A system that nevertheless aims at doing so (as does the USA Patriot Act by specifically targeting non-US citizens) has to meet the following 31 
two requirements, so Dworkin argues. First, it must have the candor to admit that it is treating one class of suspects unjustly because of security reasons. Second, it must reduce this injustice to the absolute minimum by allowing only the smallest curtailment of traditional rights possible. 34 The new legislation does not meet these two essential conditions. It rather testifies to the Bush administration's general attitude of putting American safety first, at the expense of what Dworkin calls the international moral order that nations should respect even under threat. 35 As a threat to US security, Bin Laden would undoubtedly find himself in special custody. Arguably, however, it would not suit the Bush administration to keep Bin Laden in indefinite detention. Bush stated that the perpetrators of September 11 th had to be brought to justice. What kind of justice would that be?
II. Foreign Nationals detained during the War on Terror.
To imagine the most likely scenario of Bin Laden in US custody, it would be helpful to look at the fate of those already held in US custody. The second element of the US's legal war against terrorism concerns the treatment of those foreign nationals captured in the course of the war on terror, mainly in Afghanistan and now in Iraq. Bin Laden would surely be the most important detainee of the War on Terror, but he is not the first. From the perspective of international law, matters seem quite clear: the treatment of detainees in any armed conflict is governed by international humanitarian law. 36 The US considers itself at war and if one understands the attacks of September 11 th as the occasion of that war beginning, anyone arrested (read: taken prisoner) in connection with this war must be treated in accordance with the laws laid down in the Geneva Conventions armed forces in, say, Afghanistan or Iraq, as constituting part of an international conflict is obviously a controversial interpretation, 37 but one which can turn to the designation by the Security Council of the events of 9/11 as a threat to international peace and security for support. 38 Moreover, the Appeals Chamber of ICTY in its Tadic ruling set a standard for an armed conflict protected by the Geneva Conventions as "protracted armed violence between governmental authorities and organized armed groups". 39 It can be argued that the regular terror attacks claimed by members of the Al-Qaeda network in the period before and since September 11 th meets the definition of 'protracted'. Although contentious, it is thus alleged that Bin Laden has been detained in a situation of international armed conflict.
Since we are dealing with a situation of war, most relevant here are the Third and Fourth Geneva Conventions, 40 dealing with the protection and treatment of captured combatants during an international armed conflict -those entitled to Prisoner of War (POW) status -and with persons involved in an armed conflict who can not aspire to the high level of protection granted POWs, such as civilians, respectively. These two conventions aim at providing a certain status to every person involved in an armed conflict. Article 5 of the Third Convention thus reads as follows: "Should any doubt arise as to whether persons, having committed a belligerent act and having fallen into the hands of the enemy, belong to any of the categories enumerated in Article 4, 41 40 It is assumed, for ease, that it is accepted by all that Additional Protocols I and II have not attained the status of custom and thus do not apply (the US is not a signatory and nor are any of the parties against whom it considers its enemies). The application of the Protocols effects the definition of combatant but will not be considered here. This, of course, does not mean that those falling under these two Conventions, protecting POWs or civilians, cannot be tried by a court martial or a criminal court. The taking up of arms against the enemy during war does not in itself constitute a criminal offence. The question of ius in bello is not connected to the matter of ius ad bellum and thus the fact that hostilities were not announced by the organizers or perpetrators of the 9/11 attacks prior to them, does not affect their status once captured. Nonetheless, POW status does not protect a person from being charged with war crimes, crimes against humanity or common crimes; nor are persons granted civilian status under the Fourth Convention free from prosecution for such offenses. According to convention provisions, however, both civilians and POWs must receive a fair and regular trial and each detainee is entitled to "the essential guarantees of independence and impartiality as generally recognized". 43 The US authorities have not followed this generally accepted interpretation of the Geneva guarantees. From the outset, Secretary of Defense Rumsfeld declared that the detainees were, as he labeled them, 'unlawful combatants' without rights under the Geneva Conventions. 44 Those taken into custody by the US Army were transferred to Guantanamo Bay, a small Cuban strip that is legally speaking not part of US territory. 45 For that reason, those detainees cannot appeal to ordinary American courts, for example, for a writ of habeas corpus, and standards guaranteeing a basic level of detention conditions are not applicable. 46 This decision has been severely criticized, and the US Government has in the meantime moderated its position by 44 See, e.g., http://www.armed-services.senate.gov/statemnt/2001/011212wolf&rums.pdf; See also http://www.us-mission.ch/press2002/0802detainees.htm. 45 At the time of writing, some 650 persons from around 42 countries are being held there. 46 In order to have the lawfulness of their detention tested by the court. Criminal Justice after 9-11: ICC or Military Tribunals distinguishing between Taliban Government forces and Al-Qaeda fighters, 47 and by promising to treat them humanely, "in a manner that is reasonably consistent with the principles of the Third Geneva Convention, to the extent that they are appropriate". 48 Only recently, the US Supreme Court has decided to take on four terrorrelated cases, two of which relate to the indefinite detention of non-US citizens at Guantanamo and the two others relate to the power of the President to designate US citizens as enemy combatants. Hearings are supposed to start shortly, with a decision foreseen for this summer. 49 While this concession to international criticism mitigates the earlier decision, there are several good reasons why the decision not to apply the standards of the Geneva Conventions is not simply unlawful, but unwise. Firstly, decisions on what status detainees should be granted must be decided by a court on an individual basis, as the US Government did during the First Gulf War, and not by way of classifying a whole group of persons; secondly, deviating from the Geneva system will work as a dangerous precedent and have adverse effects for all combatant parties including the American army; 50 thirdly, circumventing international humanitarian law in order to obtain valuable information from imprisoned 'terrorists' is of no avail, since the duty to abstain from torture and inhuman and degrading treatment does not follow from this alone, but also from other sources of legal guarantees. 51
Thus, in conclusion, Bin Laden in US custody finds himself in a country in which the protection of domestic civil liberties for US citizens, but most especially for aliens, has been restricted to a considerable degree. He himself will be denied the protection of the Geneva Conventions. The refusal to apply the normal standards of either peacetime or war is justified by the contention that fighting terrorism is an exceptional situation, very different from both 'ordinary' situations of armed conflict and peace time, and that the rules of the legal game have to be changed accordingly. This battle against terrorism demands new instruments, of which 'military commissions' or 'military tribunals' constitute the third element of this experiment. Bin Laden would very probably have to face justice in the form of such a commission.
III. Scenario Two: Military Tribunals
Although some have suggested the contrary, 52 the concept of 'unlawful combatants', used for the Guantanamo detainees, cannot be found in the Geneva Conventions, neither explicitly nor, it is argued here, implicitly. The concept has a different origin, one uniquely American , a point that will be elaborated below. 54 It could be argued that this order establishes some sort of rival to the International Criminal Court itself, since it seems to aim at anyone connected to terrorism among the more than 20 million non-Criminal Justice after 9-11: ICC or Military Tribunals partment until their trial before a military commission, a body composed of military officers. This commission admits all evidence "as would have probative value to a reasonable person," but proceeds in a manner which is consistent with the protection of classified information. Conviction will follow upon the concurrence of two-third of the members of the commission, to be followed by a sentence that may include the death penalty. Only the President or the Secretary of Defense can review this conviction. The possibility of remedy "by any court of the United States or any State thereof, any court of any other nation or any international court" is explicitly excluded.
After fierce criticism, the Defense Department promulgated, on 21 March 2002, an order in which the most extreme provisions have been removed: it introduces the presumption of innocence until a suspect is proven guilty beyond reasonable doubt; the possibilities for legal advice are extended; an unanimity vote is required for a death penalty; some kind of appellate review is introduced although still not by any domestic or international court; under certain circumstances, any such trial would be open to journalists and the public. 55 These revisions constitute real improvement and a step in the direction of a fair trial, but reason for suspicion remains. 56 Dworkin, for example, has argued that the public status of the trials is still dubious, since it might easily be held behind closed doors (even barring the accused himself) if classified and classifiable information is presented to the court and any possibility of appeal to civilian courts is still lacking. Even under these new procedural rules, an accused might be tried in secret and sentenced to death "on evidence that neither he nor any other outside the military has even heard." 57 In addition, the Pentagon's chief lawyer has stated that the government might not even release accused terrorists who were acquitted by such a tribunal "if they were thought to be dangerous." 58 This renders the effectiveness of these tribunals fully dependent on the executive, and their existence seems to violate one of the corner stones of the rule of law, the separation of the executive and the judiciary. These tribunals do not arguably constitute a court at all but are merely an extension of the powers of the President, who acts either personally or through the officers he commands as It is essential to distinguish these tribunals or commissions from the institution of military courts or court-martials, which are common in many legal systems. 59 There are good reasons for having this sort of military justice. Sometimes, for example in times of war, there is a need for rapid adjudication near the battlefield, based on specialized knowledge. Even when war is not imminent, the differences between the military world and the civilian may justify the existence of specialized courts, which take seriously the demands of strict authority relationships, discipline, restricted privacy and the use of lethal weaponry. Importantly, the fact that these courts exist, does not necessarily affect the quality of the trial itself. Generally, it is held that the US military justice system respects basic principles of fairness. 60 And if it adjudicates its own soldiers in a fair way, nothing stands in the way of adjudicating by way of the same procedures foreign soldiers who are accused of committing crimes. 61 The military commissions have their roots in American history. Military commissions are connected with the distinction between legal and illegal combatant. While legal combatants can indeed be tried before an ordinary court or a court-martial, illegal combatants may not be. These commissions have been used repeatedly by the U.S. in times of war. They were used during the American Revolution by George Washington, during the Mexican-American War in the mid 19 th century and especially during the Civil War, where there may have been as many as 4000 military commissions. This institution created the possibility of trying and convicting people who would otherwise have been released by civil courts, not because of their innocence but because of the sympathies of the jurors. 62 During the Civil War period, the use of these commissions was contested. In 'Ex Parte Milligan,' 63 Lamdin Milligan was convicted by a commission for serious of-
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Criminal Justice after 9-11: ICC or Military Tribunals fenses, including violation of the laws of war, while aiding the Confederacy. His conviction was overturned by a unanimous Supreme Court, which argued that he, as a citizen of a non-seditious state, could not be tried by a military tribunal and that regular courts were available to hear his case, in full respect of the Fifth and Sixth Amendment. The Supreme Court said: "[U]ntil recently no one ever doubted that the right to trial by jury was fortified in the organic law against the power of attack. It is now assailed.
[T]his right -the most valuable in a free country -is preserved to every one accused of crime who is not attached to the army, navy, or militia in actual service." Thus, the jurisdiction of the military could not be extended beyond those who were actually serving in the military, to the civilian world outside. 64 The Supreme Court also argued, although without unanimity, that only Congress, and not the President, could authorize detention without trial. 65 In order to justify the recent order, however, the government relies upon a later Supreme Court decision in which the use of military commissions was upheld. This is the now well-known 'Ex Parte Quirin' case. 66 In 1942, eight Nazi saboteurs, one of them named Richard Quirin, landed on American shores in order to commit acts of sabotage. Mainly through deliberate negligence and by supplying the FBI with information, the saboteurs, none of them committed Nazis, were arrested without having caused any damage. President Roosevelt, however, demanded that these men be tried before a military commission and refused them access to a civilian court. 67 The aim was that their trial be held quickly and in secret. Furthermore, the prestige of the FBI would be protected and the American public assured that their coastlines were well protected. The saboteurs were accordingly convicted by a military commission and sentenced to death. The men's lawyers contended before the Supreme Court that the military commission violated the US Constitution and the 562 [Vol. 05 No. 05
precedent set by the Milligan decision, and requested a new trial. The Supreme Court, however, upheld the legitimacy of the military commission, arguing that the situation in the Milligan case was entirely different from that of Quirin. The Court held that "by universal agreement and practice the law of war draws a distinction between (...) those who are lawful and unlawful combatants. Lawful combatants are subject to capture and detention as prisoners of war by opposing military forces. Unlawful combatants are likewise subject to capture and detention, but in addition they are subject to trial and punishment by military tribunals for acts which render their belligerency unlawful." 68 Today, it is 'Ex Parte Quirin' that is cited as precedent. 69 However, this decision is widely regarded as unsuitable to serve as such an important precedent. It is overtly reverential to the government 70 and the then-Supreme Court, operating in the tense period of World War II, did not have a good record on civil liberties. 71 The most likely fate for Bin Laden, were he to fall into American hands and not suffer summary execution, would be trial before such a military commission, followed by the imposition of the death penalty. Following the closure of our thought experiment, the consequences of trying Bin Laden before a military commission, both in terms of practical advantage and of justice, will be considered. The Bush administration holds indeed that a category of 'illegal combatants' must be distinguished from the categories of ordinary POWs and ordinary criminals. Like the German saboteurs, terrorists are illegal combatants who sneak behind enemy lines, conceal their military affiliation, and have no regard for the laws of war. Since terrorists thus violate the laws of war, they are to be tried before a special commission. Such a principled stance, it is argued, also has a number of practical advantages: in a trial by military commissioners, there is no risk of a jury being intimidated by terrorists; confidential and classified material, essential for the war on terrorism, 68 Quoted in Wallace, Military Tribunals, supra note 62. The Hague Convention would then protect only the former, but not the latter. 69 See, for example, Neier, The Military Tribunals on Trial, supra note 60. 70 See, for example, Dworkin, The Threat to Patriotism, supra note 31. 71 Only two years later, the Supreme Court upheld the internment of Japanese Americans, in: Korematsu v. United States, 323 U.S. 214 (1944) . In the Yamashita case, 327 U.S. 1 (1946), the Supreme Court upheld the legitimacy of the military commission trying the Japanese Commander of the Philippines, Yamashita. In this case too, the court held that procedural protections were not available to enemy combatants. Two justices dissented here. Justice Murphy argued that the due process right mentioned in Fifth Amendment applies to all persons and that this was not respected in this case. Justice Rutledge argued that hearsay evidence of all type was admitted here which would have been excluded in a US court, and he complained that the universal protection of fair trial was violated. See Wallace, Military Tribunals, supra note 60. Moreover, the Supreme Court was unnecessarily hasty in its Quirin decision, giving judgment only one hour after oral arguments had closed. Criminal Justice after 9-11: ICC or Military Tribunals need not be disclosed to the general audience, but is only made available for the vetted commissioners; the risk of lengthy, time consuming procedures is minimal and the trial will not provide a platform for terrorist propaganda; in sum, one should accept flexibility with regard to the characterization of a fair trial.
Many commentators do not find this principled stance or the practical advantages asserted very convincing. They argue that there seems to be no practical necessity to resort to military commissions. In the past, ordinary civil courts have successfully tried terrorism cases, such as that of Timothy McVeigh, or that of the 1993 attacks on the World Trade Center. Legislation exists to successfully accommodate both the government's wish for secrecy and the requirement that the accused be able to confront the evidence against him. Likewise, legislation has served to protect the identity and security of jurors in criminal cases against organized crime. 72 An ordinary trial might indeed be more time consuming, but this is what procedural justice requires. Moreover, it is not evident that a long trial will serve propaganda purposes: does the Serbian nationalist cause benefit from Milosevic being able to tell his 'truth' in The Hague? 73 What would be the most effective way to neutralize Bin Laden? To have him tried, convicted and executed after a secret trial which would assure him of hero status in the eyes of many, or to subject him to a demystifying trial which would reveal not only the morally appalling consequences of his deeds, but also his and his organization's hypocrisies and cruelties? An ordinary criminal trial against Bin Laden would not focus on a so-called clash of civilizations, but simply on the 'mens rea' for the commission of a crime against humanity. It would reduce Bin Laden "to human stature." 74 To the implausibility of the so-called practical advantages of military commissions many practical disadvantages can be added. Convictions reached by these commissions might easily lack sufficient credibility, especially outside the US. 75 This institution devaluates the earlier US critique of similar courts in other countries and makes any future critique look hypocritical. 76 The use of these commissions will undermine the willingness of other countries to extradite suspects 77 
the tension that already exists between the US and other countries because of the Order's neglect of international standards for due process, as embedded in Articles 14 and 4 of the International Covenant on Civil and Political Rights, and due to divergent views on the death penalty.
Whether sufficient legitimation for military commissions exists does not depend entirely on the lists of practical pros and cons. The argument in principle is decisive, and that centers on the question of whether it is legitimate to distinguish between legal and illegal combatants. If acts of illegal combatants such as terrorists differ in essence from ordinary criminal acts and from ordinary war crimes, than this distinction is valid and prosecuting them before a military commission with restricted procedures is justified. But the main flaw in this reasoning is the question of quis judicabit. One cannot prosecute suspects before such a military commission unless there is convincing evidence that they indeed committed the atrocious acts that would characterize them as illegal combatants. The decision to try them before a military commission effectively declares them to be illegal combatants. Yet it should precisely be the commission's task to establish whether or not they are "illegal combatants," guilty of "unlawful belligerency" or not. The use of military commissions violates the presumption of innocence. This flaw was apparent in Ex Parte Quirin: the reason why the saboteurs were refused a trial by jury was that they were accused of being "illegal combatants". Despite their denial -at least two of them claimed that they were present on these missions solely to escape from Germany -they were nonetheless turned over to a military tribunal and convicted. Although their determination as illegal combatants did not necessarily entail conviction, it reduced their opportunity to prove their innocence because of the procedural restrictions applied. The institution of military commissions does not respect the principle that criminal procedural rules should be designed in such a manner that the risk of convicting someone who is innocent be as low as possible. 78 While the proponents of military commissions might admit such flaws, they would stress that the sort of terrorism seen on 9/11 is something completely new. As it has changed the world, it must change our standards of fairness. In ordinary criminal procedures and in ordinary court-martials, it is rightly assumed that it is better to set a hundred guilty persons free than to convict one single innocent person, and to accept the risk involved in this balance. 79 With regard to terrorism, it is alleged that 77 Neier, The Military Tribunals on Trial, id. 78 'As low as possible', since a criminal trial exemplifies only imperfect procedural justice: it seems impossible to design the legal rules in such a way that they always lead to the correct result, namely that a defendant is declared guilty if, and only if, he is guilty, in line with: J. RAWLS, A THEORY OF JUSTICE, 85 (Oxford 1971). 79 In the past, however, many death row cases testified to the opposite. Criminal Justice after 9-11: ICC or Military Tribunals we simply cannot afford to take such risks. It is no longer, the proponents argue, an acceptable policy to let to the guilty go free for fear of punishing the innocent. A different balance must be found between the security needs of society and the protection of the rights of the accused. 80 In this new era, it is, regrettably, better to convict an innocent person than to let a terrorist go free. 81 Such an argument plays on understandable fears and thus seems stronger than it really is. If the argument is turned around and one asks whether it would be acceptable to convict and sacrifice a hundred innocent people in order to "neutralize" one terrorist, the answer is less evident. However, if national security indeed requires the curtailment of the rights of the accused, an argument not necessarily accepted, the government should aim at curtailing them as little as possible, and should publicly acknowledge that by doing so it acts unfairly. 82
E. Conclusion
This piece is a thought experiment indeed. However, the likely outcome of Bin Laden in US control is clear. Yet the reason as to why the authorities would pursue a course so widely condemned, even by staunch allies 83 and US citizens, 84 and which would not necessarily bring the practical advantages claimed, remains to be examined. It would be too easy to presume on the part of the US Government an unwillingness to listen to good arguments and to attribute to the latter bad faith with regard to due process and fair trial. formulated by Habermas in his assessment of US policy both in Kosovo and, recently, in the second Iraq War in identifying the dual elements of pursuing national interests and of promoting human rights at the base of US policy. With regard to actions in Kosovo, Habermas wrote that the US "conceives the international enforcement of human rights as a national mission of a world power which pursues this goal according to the premises of power politics. Most of the EU Governments see the politics of human rights as a project committed to the legalization of international relations". 86 While the EU stresses the need to embed human rights in international law, the US is rather distrustful of international law and remains committed to its own standards. In connection with the recent Iraq War, Habermas took a stronger stance and initiated the engagement of leading European intellectuals to formulate a European answer to what he understood as American unilateralism. 87 Secondly, this division has been intensified by the way in which the attacks were and are perceived on either side of the Atlantic, and by differing views as to the best means to address this new threat. While Europeans do not deny the magnitude of the events of September 11 th , they are not (yet) fully convinced of a fundamental transformation in the nature of international relations. For the US it seems, the entire nature of the world they inhabit has changed; Condoleezza Rice spoke of a shifting of the tectonic plates of international politics. 88 Much of course has been written and said on the different approach of the Europeans and the Americans to international relations since 2001 and it does not need repeating here; there is however a clear connection between the different understandings of the attacks and the different approaches to criminal justice for those caught up in these new hostilities. In his now well-read article "Power and Weakness", one of the Bush administration's house intellectuals Robert Kagan contrasted the Promethean tasks faced by the US in the real world of international anarchy with the European view of an ideal world regulated by binding international law. 89 The disagreement, according to Kagen, boils down to an opposition between Kant and Hobbes. Kagan writes: "It is time to stop pretending that the Europeans and Americans share a common view
